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|. IDENTITY OF PETITIONER

The State of Washington, respondent in the Court of
Appeals, petitions the Court for review of a decision of the Court of
Appeals filed in State v. A.S., no. 76823-9-1 on December 3, 2018.

Il. COURT OF APPEALS DECISION

The Court of Appeals filed a published opinion which
reversed the defendant's juvenile court adjudication for possession
of drug paraphernalia and possession of marijuana. The opinion
was filed on December 3, 2018. A copy of the decision is attached
to this petition as Appendix A.

lll. ISSUE

A school administrator was warned by the parent of a
student that a particular non-student planned to come to campus
because she had a problem with one of the students enrolied in the
school. The campus is a closed-campus and visitors must check in
before proceeding on campus. The school administrator saw the
non-student identified by the parent on campus during school
hours. There was an odor of marijuana coming from her and she
appeared under the influence of drugs. Could the school
administrator search the non-student's bag under the “school

search” exception to the warrant requirement?



IV. STATEMENT OF THE CASE

On April 11, 2014 the principal of Medowdale Middle School
received information from the parent of a student that 14-year-old
A.S. had a problem with one of the students enrolled in that school
and that A.S. intended to come on campus that day. A.S. was not a
student of Medowdale Middle School, but had been a student at
another middle schoo! in the same district. Vice Principal Webster
viewed A.S.’s photo in the district's record system in order to be
able to identify her should she appear on campus. About 2:00
p.m., while schoo! was still in session, Webster saw A.S. walk by
the window of the principal's office. 1 RP 13-15, 17, 23.

Medowdale Middle School has a closed campus. It has 780
students between the ages of 12 and 14. Signs are posted around
the school directing visitors to sign in at the main office before
proceeding on campus. Visitors who check in are issued a visitor's
badge. If a visitor appears on campus without a badge a school
official contacts that person and inquires as to their business on
campus. If the visitor has no legitimate purpose for being on
campus they are generally asked to leave. 1 RP 5-7, 10; Ex. 2.

The campus is also a drug, alcohol, tobacco, and firearm

free zone. There are signs posted around the school warning that



no one may possess those items while on school property. 1 RP
11-12; Ex. 3, 4.

When Webster saw A.S. she had not signed in at the main
office. Webster contacted A.S. and asked her to come to the office.
Although A.S. agreed to go to the office, she refused to answer
questions about what her business was on campus, or about the
report school authorities had received that she was there to
confront an enrolled student. Since A.S. refused to answer
questions Ms. Kinsely, the principal, decided to call the police. 1 RP
15-18, 27-28.

While A.S. was in the principal’s office with the door closed,
Ms. Kinsley noted that A.S. appeared to be under the influence of
drugs. Webster, who was familiar with the odor of marijuana,
smelled that odor coming from A.S. Webster then searched A.S.’s
bag that she had been carrying when she came into the office.
During the search he found marijuana. 1 RP 18-19, 25-26.

A.S. moved to suppress the evidence pre-trial. Based on the
foregoing facts the trial court denied the motion to suppress. The
court concluded that A.S. was trespassing on school grounds. The
odor of marijuana created an exigent circumstance and reasonable

grounds to justify the search under the school search exception to



the warrant requirement. 1 CP 33-35. A.S. was later convicted at a
stipulated bench trial. 1 CP 36-37.

A.S. argued that the school search exception did not apply to
her since she was not an enrolled student at Meadowdale Middie
School. Alternatively she argued that the requirements of the
exception were not present. The Court of Appeals declined to
consider the first issue. Instead it found the search was not justified
under the school search exception. Slip Op. at 5-14. In dicta the
Court suggested that the school search exception could only apply
to non-students who presented a credible threat of physical harm to
the student body and when the scope of the search is limited to that
threat. Slip Op. at 14.

V. ARGUMENT

This Court will accept a petition for review only in the
circumstances set out in RAP 13.4(b). The State asks the Court to
take review because the decision of the Court of Appeals conflicts
with decisions of this Court and the Court of Appeals. RAP
13.4(b)(1), (2). It also involves an issue of substantial public interest

that should be decided by this Court. RAP 13.4(b)(4).



A. THE DECISION OF THE COURT OF APPEALS CONFLICTS
WITH DECISIONS OF THE SUPREME COURT AND THE COURT
OF APPEALS.

Absent an exception, a warrantless search is per se

unreasonable under both the Fourth Amendment and Washington

Constitution Art. 1, §7. State v. Johnson, 128 Wn.2d 431, 446-47,

909 P.2d 293 (1996). One recognized exception applies to
searches conducted by school officials on property held by

students. State v. McKinnon, 88 Wn.2d 75, 558 P.2d 781 (1977);

State v. Meneese, 174 Wn.2d 937, 943, 282 P.3d 83 (2012); New

Jersey v. T.L.O., 469 U.S. 324, 342, 105 S.Ct. 733, 83 L.Ed.2d 720
(1985).

Under this exception school officials may search students if
under all the circumstances the search is reasonable. A search is
reasonable if (1) it was justified at its inception and (2) it is
reasonably related in scope to the circumstances that justified the
interference in the first place. State v. Slattery, 56 Wn. App. 820,
823-24, 787 P.2d 932 (1990). A search is justified if the school
official has reasonable suspicion to believe a student has violated
or is violating either the law or the rules of the school. T.L.O., 469
U.S. at 342. The reasonable suspicion standard satisfies both the

Fourth Amendment and Art. 1, § 7. Meneese, 174 Wn.2d at 943.



This Court addressed the factors to be considered when
determining whether a search was reasonable in McKinnon, 88
Wn.2d at 81. The factors include the child’s age, history, and school
record, the prevalence and seriousness of the problem in the
school to which the search was directed, the exigency to make the
search without delay, and the probative value and reliability of the
information used as a justification for the search. Id.

Not all factors are necessary to find the search was justified.
State v. Brooks, 43 Wn. App. 560, 568, 718 P.2d 837 (1986). Here
the Court of Appeals discussed and rejected each factor. To the
extent that its decision indicates that all of the factors must be met,
it conflicts with a decision of the Court of Appeals.

The decision also conflicts with a decision of the Court of
Appeals because it misconstrues the nature of the exigency
necessary to justify the search. The court found no exigency
because no car was involved in the incident, and A.S. was sitting in
the office and gave no indication that she planned on leaving. Slip
Op. at 6, 8. But exigent circumstances under the school search
exception require showing only that there is a threat to the order

and discipline of the school. State v. Brown, 158 Wn. App. 49, 56,

240 P.3d 1175 (2010). While A.S. may not have presented the



same threat to the school when she was seated in the principal's
office, she did present a threat to the order and discipline before
she was escorted there. Since the school officials could not restrain
her there, she could have left the office, thereby presenting the
same threat she presented before she entered the office. Her
choice not to exercise her prerogative and leave is immaterial to the
threat that she presented to the school, particularly in light of the
report that she was there to confront another student, she appeared
high, and she smelled like marijuana.

The Court's decision also conflicts with other decisions of the
Court of Appeals because the information the school officials had
was sufficient to reasonably suspect that she was violating a school
rule or law. The Court focused on evidence that Webster had no
information about A.S.'s prior conduct that would lead him to
believe that A.S. used or possessed marijuana, or that a search of
her bag would reveal marijuana. Slip Op. at 8. It distinguished its
earlier decision in Marcum on the basis that the defendant was
detained on the basis of information from a reliable informant that
the defendant would be carrying one-quarter pound of marijuana in
his car. State v. Marcum, 149 Wn. App. 894, 205 P.3d 969 (2009).

Slip Op. at 15,



But the reliability of the information does not have to come
from past experience or from a reliable informant. In Marcum the
informant’s tip only provided reasonable suspicion to stop the car.
Marcum, 149 Wn. App. at 905. The probable cause to believe the
defendant possessed marijuana was based on the detective
sensing an odor of marijuana which could have only come from the
defendant’s vehicle. Id. at 911-12.

The Court completely disregarded the information that
Webster, who was familiar with the odor of marijuana, smelled
marijuana coming from A.S, in closed quarters. It also failed to
consider the opinion of the principal that A.S. appeared high. If the
odor of marijuana is sufficient to support a finding of probable
cause, then certainly under the circumstances the odor plus
information A.S. had been using an intoxicating substance is
sufficient to support a reasonable suspicion necessary for the
school search exception.

The Court's decision also conflicts with Marcum and T.L.O.
to the extent that it found there was insufficient evidence of nexus
to justify searching A.S.'s bag. The source of the information does

not control the question of nexus. Rather it is the reasonableness of



the likelihood that evidence of the suspected violation will be found
in the place to be searched.

In Marcum, the odor coming from the truck was sufficient to
conclude that there was marijuana in the truck. Marcum, 149 Wn.
App. at 912. In T.L.O. the information justifying the belief that T.L.O.
had violated the law or a school rule by possessing cigarettes was
based on a report she had been seen smoking in the bathroom.
The Supreme Court noted that students often carried personal
items to school in purses or wallets. T.L.O., 469 U.S. at 339 It
concluded that a report that T.L.O. was smoking led to the
reasonable conclusion that if T.L.O. had cigarettes, the obvious
place they would be kept was in her purse. That obvious
connection provided the necessary nexus to justify searching her
purse. The possibility that she did not have cigarettes in her purse
did not undermine the reasonableness of the search. Id. at 346.

The Court of Appeals conclusion regarding nexus was based

on that court's decision in State v. B.A.S., 103 Wn. App. 549, 13

P.3d 244 (2000). The comparison to B.A.S. is not apt. There the
student was suspected of violating a school rule prohibiting
students from being in a parking lot without permission. A school

attendance officer confronted B.A.S. and searched his pockets,



finding controlled substances. Id. at 552. The search was invalid
because there was no reasonable basis for concluding the search
would confirm the officer's suspicion that he violated the attendance
rule or some other school rule. |d. at 554.

Here there was a reason to suspect that a search of A.S.'s
bag would reveal evidence she was violating the law; either that
she possessed marijuana or that she had consumed marijuana.
Like T.L.O,, if AS. had marijuana or a marijuana pipe, it is
reasonable to believe that she kept those items in her bag, where
she likely kept her other personal effects.

The Court of Appeals decision ignores relevant evidence
and misconstrues the significance of other evidence justifying the
search. The State asks the Court to take review to consider the
case in light of authority that conflicts with the Court of Appeal's
decision.

B. THE DECISION OF THE COURT OF APPEALS PRESENTS

AN ISSUE OF SUBSTANTIAL PUBLIC INTEREST THAT
SHOULD BE DECIDED BY THIS COURT.

The McKinnon factors were adopted from two out-of-state
cases, Doe v. State, 540 P.2d 827 (N.M. 1975) and People v. D.,
315 N.E.2d 483 (N.Y. 1974). McKinnon, 88 Wn.2d at 81. This Court

did not articulate whether that was an exclusive list, or whether

10



other factors may bear on the reasonableness of the search.
However the decisions in both the New York and New Mexico
cases indicated the list was not exclusive. Each case stated that
the factors were "among [those] to be considered in determining the
sufficiency of cause to search a student.” People v. D. 315 N.E.2d
at 470. Doe, 540 P.2d at 832.

The Court of Appeals treated the McKinnon factors as an
exclusive list of factors that must be satisfied before finding the
search reasonable. Whether other circumstances bear on the
reasonableness of a school search presents an issue of substantial
public interest this Court should decide. The justification for the
school search exception is based on the need of teachers and
administrators to have the freedom to maintain security and order in
schools. T.L.O. 469 U.S. at 340-41. As this case demonstrates
there may be circumstances that threaten the security and order of
the school which do not neatly fit within any of the McKinnon
factors.

A.S. was not an enrolled student in Meadowdale Middle
School. She appeared on campus during school hours, at a time
when she herself should have been in some form of school. School

officials had been forewarned that she would come to campus

11



because she had a problem with a student enrolled at the school.
A.S. refused to state her business on campus. She gave the
school administrators no legitimate explanation for being out of
school, and present on their campus. While the Court of Appeals
speculated that she simply did not have time to get a visitor's
badge, the record does not reflect that A.S. was willing to even
proffer that excuse for being present without permission.

Under these circumstances the administrators would have
little knowledge of A.8.s history and school record. But her
presence presented no less of a threat to the order and discipline of
the school. She appeared intoxicated. The odor of marijuana
suggested that she had recently consumed that drug. With little
other information, A.S’s presence and behavior gave
administrators an even greater reason to believe the information
that she was there to create a problem with another student. Cf.

State v. Gluck, 83 Wn.2d 424, 426, 518 P.2d 703 (1974) (Officers

had a well-founded suspicion to stop two people for a brief inquiry
when the people were in an unusual place at an unusual time of
day). And without knowing the exact nature of the problem, the
odor and A.S.’s intoxicated appearance could relate to the conflict

with the other student (such as a conflict over a drug sale.)

12



In addition, no court in this state has addressed whether the
exception can apply to non-enrolled students. Other states have
addressed that exception under circumstances in which there was

a threat of physical violence. United States v. Aquilera, 287

F.Supp.2d 1204, 1210 (E.D. California 2003) (exception applied to
non-student visitor upon reasonable suspicion he was armed); In re
D.D., 554 S.E.2d 346 (N.C. 2001). (exception applied to non-
student who was reported to be part of a group preparing to fight
students, and found in possession of a knife). While the Court of
Appeals refused to address the application of the school search
exception to a non-student, it suggested that to the extent it did
apply to non-students, it was limited to threats of physical harm.
Slip Op. at 14. The North Carolina Court considering the question
did not reach this conclusion. Rather it reasoned that the
justification for the exception, the need to maintain order and
security in the unique school setting, applied equally to non-
students who appeared on campus and presented a threat to the
student body. D.D., 554 S.E.2d at 351-52.

The statement limiting the exception to incidents of physical
harm is dicta, since it was unnecessary to the Court's decision.

State v. Scott, 190 Wn.2d 586, 599, 416 P.3d 1182 (2018). It is

13



therefore not binding authority. State v. Burch, 197 Wn. App. 382,

403, 398 P.3d 685 (2016). But the dicta may form the foundation
for that argument in future cases. More immediately it may cause
school districts to refrain from adequately protecting the security
and order of schools and students when faced with a less violent,
but still disruptive threat. Thus it raises an issue of significant public
interest that this Court should address.

VI. CONCLUSION

For the foregoing reasons the State asks the Court fo grant
review of the decision of the Court of Appeals.

Respectfully submitted on December 29, 2018.

ADAM CORNELL
Snohomish County Prosecuting Attorney

By: /(C!mm WL&&!/L
KATHLEEN WEBBER, #16040

Deputy Prosecuting Attorney
Attorney for Petitioner
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INTHE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
No. 76823-9-1

)
)

Respondent, ) g
) DIVISION ONE =
v ) ‘;’
) (R
AS., ) PUBLISHED OPINION -
) =
Appellant. ) FILED: December 3, 2018 ::
) =

SMITH, J.— A.8. appeals her conviction for possession of drug
paraphernalia and possession of a controfled substance. A.S. argues that the
trial court erred by denying her motion to suppress evidence found by the vice
principal of Meadowdale Middle School when he searched A.S.'s backpack on
school grounds. Because the search of A.S.'s backpack was not reasonable
under the circumstances, we reverse.

FACTS
On April 11, 2016, Meadowdale staff received information about an
alleged threat involving then 14-year-old A.S., who was not a Meadowdale
student. Meadowdale staff looked up A.S.'s picture using the district's computer
system so that they would be able to identify her should she appear on campus.
Later that day, Joseph Webster, Meadowdale's vice principal, saw A.S. walk by
the school's office. Webster approached A.S., called out her name, and asked

her to come with him to the office. Webster later testified that if he were to

NOLONIHSVA 40 31v1S.
FAITSTY 344 46
3 N0



No. 76823-9-1/2

encounter an individual he thought did not have a reason to be on campus, he
ordinarily would ask that person to leave. He did not do so here because he
believed A.S. was there for a "negative reason.”

A.S. complied with Webster's request to accompany him to the school
office. Webster brought A.S. to Principal Jennifer Kniseley’s office, where
Kniseley began asking A.S. questions about why she was on the Meadowdale
campus. A.S. was not very cooperative. After about five minutes, Kniseley
remarked to Webster that A.S. was not being very cooperative and decided to
call the police. A.S. was told that the police were being called. Webster later
testified that had A.S, gotteﬁ up and decided to leave, she would have been
allowed to do so: Webster also testified that because A.S. was not a student at
Meadowdale, he and Kniseley did not have any ability to issue any discipline to
A.S.

At some point while A.S. was in Kniseley's office, Webster noticed an odor
that he recognized as marijuana emanating from A.S. Webster then searched
A.S.'s backpack, which was siting next to her, and found suspected marijuana
and drug paraphernalia, A.S. did not say or do anything to resist Webster's
search of her backpack.

A police officer responded at 2:29 p.m.—less than half an hour after
Webster first observed A.S. on campus—and A.S. was later charged by
information with possession of drug paraphernalia and possession of a controlled
substance. Prior to trial, A.S. moved to suppress the evidence of the suspected

marijuana and drug paraphernalia found in her backpack, arguing that the
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evidence was the fruit of an unlawful search and seizure. Specifically, A.S.
argued that the “school search exception” to the warrant requirement did not
apply to her because she was not a Meadowdale student when Webster
searched her backpack and even if the exception did apply, the search was not
reasonable.

The trial court denied A.S.’s motion and, following a stipulated bench trial,
convicted A.S. of both possession of drug paraphernalia and possession of a
controlled substance. A.S. appeals.

| ANALYSIS

Standard of Review

The facts are not in dispute, and A.S. challenges only the trial court's
conclusions of law. Accordingly, we review the issues de novo. State v.
Meneese, 174 Wn.2d 937, 942, 282 P.3d 83 (2012).

The School Search Exception

Under both the state and federal constitutions, a government actor must
obtain a warrant supported by probable cause to conduct a search unless an
exception applies. U.S. ConsT. amend. V; WasH. CONST, art. |, § 7; Meneese,

174 Wn.2d at 943. The exceptions to the warrant requirement are “'jealously and

carefully drawn.™ State v. McKinnon, 88 Wn.2d 75, 79, 558 P.2d 781 (1977)

(quoting Coolidge v. New Hampshire, 403 U.S. 443, 91 S. Ct. 2022, 20 L. Ed. 2d
564 (1971)).
One of these exceptions is the “school search exception,” which allows

school authorities to conduct a search of a student without probable cause if the
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search is reasonable under all the circumstances. State v. B.A.S., 103 Wn. App.
549, 553, 13 P.3d 244 (2000). “A search is reasonable if it is: (1) justified at its
inception; and (2) reasonably related in scope to the circumstances that justified

the interference in the first place.” Id. (citing New Jersey v. T.L.O., 469 U.S. 325,

341, 105 8. Ct. 733, 83 L. Ed. 2d 720 (1985)). “Under ordinary circumstances, a
search of a student by a teacher or other school official will be ‘justified at its

inception’ when there aré reasonable grounds for suspecting that the search will
turn up evidence that the student has violated or is violating either the law or the

rules of the school.” T.L.O., 469 U.S. at 341-42 (footnote omitted). And, a

search will be permitted in scope "when the measures adopted are reasonably
related to the objectives of the search and not excessively intrusive in light of the
age and sex of the student and the nature of the infraction.” ld. at 342.
Washington courts have established the following factors (McKinnon
factors) as relevant in determining whether school officials had reasonable
grounds for conducting a warrantless search:
“[Tlhe child's age, history, and school record, the prevalence and
seriousness of the problem in the school to which the search was
directed, the exigency to make the search without delay, and the
probative value and reliability of the information used as a
justification for the search.”
State v. Brooks, 43 Wn. App. 560, 567-68, 718 P.2d 837 (1986) (quoting
McKinnon, 88 Wn.2d at 81). Although all of the foregoing factors need not be

found, their total absence will render the search unconstitutional. Id. at 568.
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Warrantiess Search of A.S.'s Backpack

As an initial matter, A.S. urges this court to conclude that the school
search exception cannot apply to searches of nonstudents. We decline to adopt
such a bright-line rule because doing so would reach beyond the facts here:
Even assuming that the exception applies to nonstudents, the search conducted
by Webster does not pass muster under the McKinnon factors.

Specifically, nothing in the record suggests that Webster, who guessed
that A.S. was middie school aged, knew anything about A.S.’s history or school
record. Indeed, Webster testified that when he looked up A.S. in the district
database, he was only interested in her picture. Furthermore, there was no
evidence that drug use was a problem at Meadowdale. Rather, when asked
whether Meadowdale had a drug problem, Webster responded, “| don't believe
so." He also testified that he did not deal with drugs on a regular basis as a
school administrator and that Meadowdale had only “occasional incidents” on its
campus involving students bringing drugs or drug paraphernalia on campus.
Additionally, there was no exigency to conduct the search without delay, given
that the police had been called, and A.S.—who had been told that the police
were called—gave no indication that she was trying to leave the principal's office.
And finally, the odor of marijuana alone did not create an exigent circumstance,
particularly where Webster had no other reason to believe that A.S. used
marijuana or that her backpack would contain marijjuana. For these same

reasons, the search of A.S.'s backpack was not justified at its inception.
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The State argues that the search of A.S.'s backpack was reasonable
because courts have generally “recognized students have a lower expectation of
privacy because of the nature off] the school environment.” Br. of Resp't at 13

(quoting York v. Wahkiakum Sch. Dist. No. 200, 163 Wn.2d 297, 308, 178 P.3d

895 (2008)). But this quote from York is no more than a restatement of one of
the justifications underlying the school search exception. See York, 163 Wn.2d
at 308. That exception still demands that, consistent with both the federal and
state constitutions, searches be reasonable, and "what is reasonable depends on
the context within which a search takes place.” T.L.O., 469 U.S. at 337.

To this end, the underlying rationale for the school search exception is that
“teachers and administrators have a substantial interest in maintaining discipline
in the classroom and on school grounds’ which often requires swift action.”

Meneese, 174 Wn.2d at 944 (internal quotation marks omitted) (quoting State v.

Slattery, 56 Wn. App. 820, 824, 787 P.2d 932 (1990)). Here, Webster searched
the backpack of A.S., a 14-year-old nonstudent he had no ability to discipline.
He based his search solely on an odor of marijuana emanating from A.S. as she
sat in the principal's office waiting for a police officer to arrive. A.S. gave no
indication that she planned to leave, and her backpack was merely sitting next to
her. Under these circumstances, no “swift action” was required, nor did the
search further any interest in "maintaining discipline.” Ci. id. at 844-45 (declining
to extend the school search exception to a school rescurce officer acting in the
capacity of a law enforcement officer and observing that (1) the school resource

officer had no authority to discipline students and (2) there was no need for swift
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discipline because the student was already under arrest and about to be
removed from campus at the time of the search).

The facts at bar are readily distinguishable from cases where we have
applied the McKinnon factors and concluded that a school search was
reasonable. For example, in Brooks, where the vice principal had received
information from a student that Steve Brooks was selling marijuana out of a
school locker, we upheld the warrantless search of student Brooks' locker. 43
Whn. App. at 561-62. There, the vice principal had received reports from three
teachers that Brooks appeared to be under the influence. |d. at 562. Indeed, the
vice principal herself had confronted Brooks about drug use on three occasions
and each time believed that Brooks was under the influence. ld. Additionally,
Brooks was known to spend time during school hours at a place believed by
school authorities to be the site of drug trafficking. Id. We reasoned that under
those facts, there were reasonable grounds for school officials to suspect that a
search of Brooks' locker would turn up evidence that Brooks was violating either
the law or the rules of the school. 1d. at 565.

Similarly, in Slattery, we upheld the search of a locked briefcase in student
Mike Slattery's car where another student had notified the vice principal that
Slattery was selling marijuana in the school parking lot. 56 Wn. App. at 821-22,
The vice principal believed this information to be reliable based on the vice
principal's past experience with the informant and because the vice principal had
received other reports that Slattery was involved with drugs. Id. at 822,

Additionally, Slattery was carrying $230 cash in small bills and his car also
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contained a notebook with names and dollar amounts, as well as a pager. Id. In
applying the McKinnon factors, we also observed that drug use was a “serious,
ongoing problem” at the school and that an exigency existed because Slattery or
a friend could have removed Slattery's car from school grounds. Id. at 825-26.
Here, unlike Brooks or Slattery, nothing in the record suggests that before
his encounter with A.S., Webster had any information about A.S.’s prior conduct
that would lead him to believe that A.S. used or possessed marijuana, or that a
search of A.S.’s bag would reveal marijuana. Indeed, Webster testified that he
did not do any investigation into the aileged threat involving A.S. and that when
he looked up A.S. in the district computer system, he was only interested in her
picture. Furthermore, there is no evidence that drug use was a serious, ongoing
problem at Meadowdale. Rather, Webster testified that he did not believe that
Meadowdale had a drug problem and that Meadowdale had only “occasional
incidents” involving students bringing drugs on campus. Additionally, no
exigency was present because unlike Slattery, there was no car involved. At the
time of the search, A.S. was sitting in the principal's office, waiting for the police
to arrive. The State argues that A.S. could have walked away and then school
officials would have had no control over her, but this argument is not persuasive
given that A.S. never indicated that she wanted to leave and given that she had

been told that the police were being called. The facts in Brooks and Slattery are

sufficiently dissimilar to the facts here that they do not control.
The State next argues, citing State v. Brown, 158 Wn. App. 49, 240 P.3d

1175 (2010), that in the context of a school search, the exigency component of
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the McKinnon factors is satisfied when there is "any threat to the order and
discipline of the school.” Br. of Resp't at 10. Although the State accurately

quotes Brown, the State's reliance on Brown is misplaced. in Brown, a parent

went to Moses Lake High School to look for her son, Taylor Duke, after he did
not come home one night. 158 Wn. App. at 53. There, she told the assistant
principal that her son had been with his friend, Joshua Brown, the night before
and that Brown's car was in the school parking lot. Id. When the assistant
principal did not find Brown or Duke in class, he and the school's resource officer
checked Brown's car and found both boys asleep inside. Id. The assistant
principal knocked on the window, and both boys woke up and got out of the car.
Id. The resource officer saw a knife on the floor behind the front passenger seat
as Duke climbed out of the car and told the assistant principal what he had seen.
ld. The assistant principat then asked Brown if he could retrieve the knife, and
Brown agreed. ld. The assistant principal searched Brown's car, where he
found a shotgun and a .22 caliber pisto! with bullets in a case. [d. Brown was
later arrested and convicted of firearms charges. |d. at 54. In concluding that the
search of Brown's car fell within the school search exception, the trial court
wrote:
“The presence of weapons in a school environment is a

serious problem in schools throughout the country and has

specifically impacted the Moses Lake School District (e.g., Barry

Loukitas [sic]). That a Moses Lake school administrator would be

concerned about the presence of weapons on the campus of a

school in the Moses Lake School District is to be expected. There

was an exigency in that lunch was fast approaching and students

would be returning to the parking lot. A student could have

removed the knife (or any other weapon) from the vehicle. The
probative value and reliability of the information used to justify the

8
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search, i.e., Officer Lopez's visual observation of a weapon in

Respondent Brown's vehicle, was high. Given these

considerations and given the circumstances, the ‘school search’

exception to the warrant requirement applies in this case, and the

school administrators' search of Respondent Brown's vehicle was

reasonable.”

Id. at 55 (alteration in original). On appeal, Division Three of this court upheld
the search, noting again that “[t]his school district has had serious problems with
weapons on campus in the past.” |d. at 57 (citing State v. Loukaitis, 82 Wn. App.
460, 462-63, 918 P.2d 535 (1996)). The court concluded that the threat a
weapon posed to discipline and order was an exigency sufficient to support a
school search. |d.

Brown is distinguishable from this case. The suspected possession of
marijuana by a 14-year-old child sitting in the principal's office waiting for the
police to arrive and giving no indication that she plans to leave—and whao school
officials have no reason to believe is selling drugs to other students—does not
pose the same threat to the discipline and order of a school that is posed by a
gun with bullets found in a high school student’s car in the school parking lot just
before the lunch hour.

The Staté next argue# that the search was justified because A.S. was
acting suspiciously when she did not report to the main office as directed by
signage at the schoo! and when she refused to state her business on campus.
The State urges that these circumstances indicate that A.S. was hiding
something “and that something could include marijuana.” Br. of Resp't at 15.

The State also argues that A.S.'s presence at Meadowdale when she should

have been in school was "alarming” and that "[t]he search of the bag was

10
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necessary to ensure that any additional marijuana would not be a factorin a
potential conflict on campus.” Br. of Resp't at 10-11. In short, the State attempts
to draw a nexus between A.S.'s alleged truant status and Webster's search of
A.S.!'s bag.

Even if A.S. was in fact truant and did in fact intend not to check in with

the main office,! the State’s arguments are not persuasive. B.A.S., is instructive.

B.A.S. involved Auburn Riverside High School, which had a “closed campus”
policy. 103 Wn. App. at 551. That policy “prohibit[ed] students from leaving
campus during school hours without permission from the school.” 1d. The school
also had a policy that "any student seen in the parking lot without permission or a
valid excuse [would be] subject to search.” Id. at 551-52. The purpose of the
policy was to “promote safety by ensuring that students do not bring prohibited
itemns, such as drugs and weapons, onto school grounds.” [d. at 552. When a
school attendance officer saw B.A.S. and three other students by the parking lot
and concluded that they had been off campus without permission, the attendance
officer invoked the school's search policy and asked B.A.S. to empty his pockets.
Id. The contents of B.A.S.'s pockets included several plastic baggies filled with
marijuana. Id.

In reversing B.A.S.'s subsequent conviction, we rejected the State's
argument that by violating school rules, a student necessarily draws

individualized suspicion on himself. |d. at 554, We reasoned:

! The record does not indicate whether A.S. had a valid excuse to be
away from school that day. The record also does not indicate how long A.S. was
on the Meadowdale campus before Webster approached her.

11
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There is no indication that B.A.S. habitually broke the law or school

rules, or that he or his friends had ever brought contraband onto the

school's campus. The record is also silent on whether B.A.S. had

either academic or behavioral difficulties in school. In short, there

was nothing about B.A.S.'s age, history or school record that

justified the search. Finally, there were no exigent circumstances

present here. In sum, there was no basis articulated in the record

for suspecting B.A.S. was carrying proscribed items, and the

search was therefore unreasonable.
Id, at 556.

Here, as in B.A.S., nothing in the record suggests Webster believed that
A.S. habitually broke the law or school rules, had ever brought contraband onto
Meadowdale's campus, or had academic or behavioral difficulties. Indeed,
Webster had only secondhand knowledge about the alleged threat involving A.S.
and confirmed that he did not do any further investigation into the alleged threat.
And, as discussed above, there were no exigent circumstances present.
Furthermore, the fact that A.S. did not—or perhaps had not yet had time to—
check in with Meadowdale's main office is not a justification for searching her bag
for marijuana: Nothing in the record suggests that A.S. acted suspiciously or that
she was questioned—much less deceptive—about any marijuana use. Cf. Siate
v. EK.P., 162 Wn. App. 675, 677, 255 P.3d 870 (2011) (search of student’s
backpack upheld where student acted suspiciously by trying to hide her
backpack and denied that the backpack contained “anything [the assistant
principal] need[ed] to know’ about”) (internal quotation marks omitted); T.L.O.,
469 U.8S. at 325 (search of student's purse upheld where teacher had seen

student smoking in lavatory and student denied doing so when questioned about

it). And although Webster recognized the smell of marijuana on A.S., that alone

12
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does not make the search reasonable given that as discussed above, none of the
other McKinnon factors were present.

This case is also distinguishable from United States v. Aquilera, 287 F.
Supp. 2d 1204 (E.D. Cal. 2003), the only case discussed by the parties in which
the court evaluated the reasonableness of a school search involving a
nonstudent. There, an informant who identified herself as the parent of a
Franklin High School student called the secretary at Franklin from her car near
the side entrance of the school. Id. at 1206. The caller reported observing a
group of young men pass close to her car on the way into campus and seeing
one of them lift his T-shirt above his waist to reveal a weapon tucked into his
shorts. |d. The caller stayed on the phone with the school secretary and
continued to update the secretary as to the group’s location until the caller's view
was obscured by the school gym. |d. Meanwhile, the secretary relayed the
caller's observations to the school principal, who in turn alerted campus security
monitors. ]d. at 1207.

Based on the information provided by the caller, including a description of
the young man seen with a weapon, campus security monitors located Gustavo
Aguilera with a group of young men on the school campus. |ld. A security
monitor radiced the principal to let her know that the group had-been located,
and the principal directed the security monitor to search Aguilera. Id. The
~ security monitor ordered Aguilera to place his hands on the wall of a portable
classroom, and the security monitor patted Aguilera's outer clothing and

discovered a 20-gauge shotgun in the waistband area of Aguilera’s shorts. Id.

13
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Aguilera argued to the trial court that the shotgun discovered in his
waistband should be suppressed, contending, among other things, that
Aguilera’s status as a nonstudent took him outside the parameters of the schoal
search exception. ld. at 1209. The trial court disagreed, reasoning:

[Tlo extend the [school search exception] to non-student visitors

who present a credible threat of physical harm to students on

campus would seem a small and logical step. In short, the court

finds that defendant's status as a non-student should not determine

the response of school administrators fo the threat of gun violence.
1d. (emphasis added) (footnote omitted).

Here, A.S., who was sitting in the principal's office—not roaming the
campus as Aguilera was—did not present a credible threat of physical harm
when she was searched. Indeed, Webster never indicated that he searched A.S.
because he thought that her use or possession of marijuana presented a credible
threat of physical harm. Aguilera is not persuasive here.

If anything, Aguilera suggests that if the school search exception is to be
extended to a nonstudent, it should be extended only when the nonstudent
presents a credible threat of physical harm to students on campus and when the
scope of the search conducted (in the case of Aauilera, a frisk for dangerous
weapons} is directly related to that threat. That was not the case here, and
Agquilera does not control. Cf. Inre D.D., 146 N.C. App. 309, 554 S.E.2d 346
(2001) (applying school search exception to nonstudents and upholding search
for weapons after principal received information that nonstudent was part of

group coming to school to fight and weapon was discovered in purse of another

member of the group).

14
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As a final matter, the State cites State v. Marcum, 149 Wn. App. 894, 205
P.3d 969 (2009), for the proposition that the odor of marijuana alone constitutes

probable cause. But Marcum is distinguishable from this case. [n Marcum, the

detective detained the defendant based on a tip reliable informant that the
defendant would be carrying a quarter pound of marijuana in his car. |d. at 899-
900. In contrast, Webster had no reason to believe that A.S. would have
marijuana in her possession prior to detecting an odor of marijuana on A.S.

Furthermore, Marcum is not a school search case, and "what is reasonable

depends on the context within which a search takes place." T.L.O., 469 U.S. at

337. We recognize that in the educational context, school officials have a
substantial interest in maintaining discipline and order on school grounds. See

id. at 339-40. But, the search conducted in this case did not promote that

interest.
We reverse.
{
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